Question 5:

with a copy to:

ATTACHMENT 1

Response to Question 5(a-g)

Please attach a sheet designating contact persons to work with Staff on the issues listed
below, including each contact person’s (i) name, (ii) title, (iii) mailing address, (iv)
telephone number, (v) facsimile number, and (vi) e-mail address, if any:

D issues related to processing this application

Eric J. Branfman

D. Anthony Mastando

SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, NW, Suite 300
Washington, D.C. 20007-5116

(202) 295-8321 (Tel.)

(202) 424-7645 (Fax)

E-mail: DAMastando@swidlaw.com

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: tlyle@vitts.com

2) consumer issues

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

{603) 656-8100 (Fax)

Email: tlyle@vitts.com

3) customer complaint resolution

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: tiyle@vitts.com




4)

and

5)

6)

7

technical and service quality issues

Bruce Dyke, Vice President of Support and Data Services
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: bdyke@vitts.com

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: tlyle@vitts.com

“tariff” and pricing issues

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: tlyle@vitts.com

9-1-1 issues

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue

Manchester, NH 03103

(603) 656-8000 (Tel.)

(603) 656-8100 (Fax)

Email: tlyle@vitts.com

security/law enforcement

Thomas Lyle, Regulatory Affairs Manager
Vitts Networks, Inc.

77 Sundial Avenue
Manchester, NH (03103
(603) 656-8000 (Tel.)
(603) 656-8100 (Fax)
Email: tlyle@vitis.com




ATTACHMENT 2

Certificate of Incorporation and
Certificate of Authority to Transact Business in Illinois

Vitts is in the process of applying for a Certificate of Authority and will submit it under
separate cover as soon as it becomes available.




State of Delaware

Office of the Secretary of State PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO EEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
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"
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DIVISIQN OF CORPORATIONS
FILED QL:3C PM 06/23/1999
$RL259637 ~ 2654103

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
VITTS NETWORKS, INC.

Vitts Networks, Inc., a corporation organized and existing under the General Corporation
Law of the State of Delaware, does hereby certify:

f.  The original Certificate of Incorporation wes filed with the Secretary of State on
August 19,1996, under the name of Vitts Corporation.

2. The following Amended apd Restated Certificate of Incorporation was duly
proposed by the corporation's Board of Directors pursuant to the applicable provisions of
Section 242 and Section 245 of the General Corporation Law of the State of Delaware. In lieu of
a meeting of the stockholders, written consent has been given for the adeption of said Amended
and Restated Certificate of Incorporation and the amendments to be made thereby pursuant to the
applicable provisions of Sections 242 and 245 of the General Corporation Law of the State of
Delaware.

FIRST: The name of the corporation (hereinafter called the “Corporation
Vitts Networks, Inc.

SECOND: The address of the registered office of the Corporation in the State of
Delawzre is 1013 Centre Road, Wilmington, County of New Castle, Delaware 12805, and the
name of the registered agent of the Corporation in the State of Delaware at such address is
Corporation Service Company.

THIRD: The purposs of the Corporation js to eogage in any Jawful act or
activity for which corporations may be organized under the General Corporation Law of the
State of Delaware (the “Delawars General Corporation Law’™).

FOURTH: At the time of filing of this Amended and Restated Certificate of
Incorporation (the “Centificate of {ncorporation”) with the Secretary of State of Delaware, the |
following action shall take effect: each of the 1,200,000 shares of Common Stock issued and
outstanding prior to the date of fling of this Amended and Restated Certificate of Incorporation
shall be subdivided into an aggregate of 4,300,000 shares of Common Stock, to effect a 4-to-1’ !
stock split of the issued and outstanding Common Stock, and all outstanding options, warrants or '
other rights to purchase or acquire Commeon Stock shall be sppropriately adjusted for such 4:1
stock split. All numbers herein reflect the 4:1 stock spiit. :

The Corporation is authorized to issuc two classes of shares of capital stock to be

designated respectively Preferrsd Stock (“Proferrsd Stock™ and Common Steck (“Common
Swock™. The total number of shares of capital stock that the Corporation is authorized to issue is
100,000,000 shares of capital stock. The total number of shares of Preferred Stock that the
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Corporation is authorized to issue is 25,000,000 of Preferred stock. The total number of shares
of Common Stock that the Corporation is authorized to issue is 75,000,000 of Common Stock.
The Preferred Stock and the Common Stock cach shail have 2 par value of 50.01 per share.

Subject to Section 6 of Part C of this Article Fourth, but notwithstanding the
provisions of Section 242(b)(2) of the General Corporation Law of the State of Delaware, the
holders of Common Stock shall vote together with the holders of the Preferred Stock as a single
class with respect to any proposed amendment hereto that would increase the number of
anthorized shares of Common Stock or Preferred Stock, with each such share being entitled to
such number of votes per share as is provided in this Article Fourth, and the hoiders of the

Common Stock and the Preferred Stock shall not be entitled to separate class votes with respect
thereto.

A. Common Stock.

1. Relative Rights of Preferred Stock and Common Stock. All preferences,
voting powers, relative, participating, optional or other special rights and privileges, and
qualifications, {imitations, or restrictions of the Common Stock arc expressly made subject end
subordinate to those that may be fixed with respect to any shares of any setvies of the Preferred
Stock. -

2, Voting Rights. Except as otherwise required by law or the Certificate of
Incorporation, each holder of Common Stock shall have one vote in respect of each share of-
stock beld by such stockholder of record on the books of the Corporation for the clection of
directors and on all metters submitted to a vote of stockholders of the Corporation. Except as
otherwise set forth in this Amended and Restated Certificate of Incorporation, any amendment or
restatcment thereof, or in any Certificate of Designation filed in accordance with the General
Corporation Law of the State of Delaware with respect to the designation of amy series of
Preferred Stock, the holders of Cormmon Stock and Preferred Stock shall vote together (or render

written consents in lieu of a vote) as a single class on all metters submitted to the stockholders
for a vote.

3. Dividends. Subject to the preferential rights of the Preferred Stock, if any,
the holders of shares of Common Stock shail be entitled to receive, when, as and if declared by
the Board of Direstors of the Corporation, out of the assets of the Corporation which are by law
available thercfor, dividends payabie either in cash, in property or in shares of capital stack.

4, Dissolution, Liguidation or Winding Up. In the event of any dissolution,
liquidation or winding up of the affairs of the Corporation, after distribution in fuil of the
preferential amounts, if any, to be distributed to the holders of shares of the Preferred Stock, the
holders of Common Stock shall be entitled 10 receive all of the remaining assets of the
Corporation of whatever kind available for distribution to stockholders ratably in proportion to
the number of shares of Common Stock hcld by them respectively, unless otherwise provided by
law or the Certificate of Incorporstion, any omendment or restatement thereof, or in any
Certificate of Designation filed in accordance with the Genersl Carporation Law of the State of
Delaware with respect to the designstion of any series of Preferred Stock.
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B. Preferred Stock.

The Preferred Stock shall be divided into series. The first series shall consist of
4,403,540 shares and be designated “Series A Preferred Stock.”

Subject 1o the limitations prescribed by law and the provisions of the Certificate
of Incorporation, as amended from time to time, the remaining shares of Preferred Stock may be
issued from time to time in one or more series and the Board of Directors of the Corporation (the
“Board of Directors™) is expressly authorized to provide for the issuance of all or any of the
remaining shares of the Preferred Stock in one or mors series, and to fix the number of shares
and to determine or alter, for each such series, such voting powers, full or limited, or no voting
powers, and such designations, preferences, and relative, participating, optional, or other rights
and such qualifications, limitations, or restrictions thereof, as shall be stated and expressed in the
resolution or resolutions adopted by the Board of Directors providing for the issue of such shares
(a “Preferyed Stock Desipnation™) and as may be permitted by the Delaware General Corporation
Law. Subject to the limitations prescribed by law and the provisions of the Centificate of
Incorporation, as amended from time to time, the Board of Directors is also expressly authorized
to increase or decrease (but not below the number of shares of such series then outstanding) the
number of shares of any series other than the Series A Preferred Stock subsequent to the issue of
shares of that series. In case the number of shares of any such series shall be so decreased, the
shares constituting such decrease shall resume the status that they had prior to the adoption of the
resolution originally fixing the number of shares of such seties. The Board of Directors of the
Corporation is expressly authorized by a vote of all of the members of the Board of Directors
then in office, subject to the limitations prescribed by law and the provisions of the Certificate of
Incorporation, as amended from time to time, to provide by adopting a vote or votes, a certificate
of which shall be filed in accopdance with the Geoeral Corporation Law of the State of Delaware,
for the issue of the Preferred Stock or one or more classes or series, each with the designations,
tights and privileges that shail be stated in the vote or votes creating such classes or seres. The
authority of the Board of Directors of the Corporation with respect to each such class or series of
Preferred Stock shall include, without limitation of the foregoing. the right to determine and fix:

1. The distinctive designation of such class or series and the number of
shares to constitute such class or serics;

2 The rate at which dividends on the shares of such class or series shall be
declared and paid, or set aside for payment, whether dividends at the rate so deteriined shall be
cumulative, and whether the shares of such class or series shall be entitled o any participating or
other dividends in addition to dividends at the rate 50 determined, and if 50 on what terms;

3. The right, if any, of the Corporation to redecem shares of the particular
class or series and, if redeemable, the price, terms and manner of such redemption;

4. The spécial and relative rights and preferences, if any, and the amount or
amounts per share, which the shares of such class or series shall be entitled to receive upon aay
voluntary or involuntary liquidation, dissolution or winding up of the Corporation;

FINAL
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3. The terms and conditions, if any, upon which shares of such class or seties
shall be convertible into, or exchangeabie for, shares of stock, or any other class or classes,

including the price or prices or the rate or rates of conversion or exchange and the terms of
adjustment, if any;

6. The obligation, if any, of the Corporation to retire or purchase shares of
such class or series pursuant to a sinking fund or fund of a similar nature or otherwise, and the
terms and conditions of such obligation;

7. Voting rights, if any, including special voting rights with respect to the
election of directors and matters adversely affecting any such class or series;

8. Limitations, if any, on the issuance of additional shares of such class or
series or any shares of amy cther class or series of Preferred Stock; and

9. Any other preferences, powers, qualifications, special or relative rights
and privileges thereof that the Board of Directors of the Corporation may deem advisable and
that are not inconsistent with law and the provisions of the Certificate of Incorporation.

C. The powers, prefercuces, rights, restrictions, and other matters relating to the
Series A Preferred Stock ars as follows:

L. Dividends.

a. The holders of the Series A Preferred Stock shall be entitled to
receive cumulative dividends at the rate of $0.40878 per share per annum (as adjusted for any
stock dividends, combinations, splits or similar events) whether or not earned or declared. Any
accumulated dividends shall bear interest at the rate of 9.0% compounded anmually. Such
dividends and interest thereon shall be payable in cash (i) when, as, and if declered by the Board
of Directors, or (ii) upon conversion of all of the Series A Preferred Stock to Commeon Stock
pursuant to Section C.5. below (the “Preferred Stock Conversion™). Notwithstanding the
foregoing, no dividends (and no interest thereon) shall be payable upon the Preferred Stock
Conversion if such Preferred Stock Conversion occurs on or prior to June 30, 2002.

b. No dividends or distributions of any sort (other than a dividend
payabie solely in the Common Stock of the Corporation) shall be paid on any Common Stock of
the Corporation so long as amy shares of Series A Preferred Stock remain outstanding. All
numbers relating to calculation of cumulative dividends shall be subject to equitable adjustment
in the cvent of any stock dividend, stock split, combination, reorganization, recapitalization,
reclassification or other similar event involving a change in the capital structure of the Series A
Preferred Stock.

2 Liquidation Preference.

a. In the event of any liquidation, dissolution or winding up of the
Corporation, whether voluntary or involuntary, the holders of the Series A Preferred Stock shall
be entitled to receive, prior and in preference to any distribution of any of the assets or surplus
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funds of the Corporation to the bolders of the Common Stock or other series of Preferred Stock
by reason of their ownership thereof, the amount equal to $4.542 (as adjusted for any stock
dividends, combinations, splits or similar events) plus all accrued but unpaid dividends and
interest thereon (the “Liquidation Amount”") for each share of Series A Preferred Stock then held
by them. If upon the occurrence of such event, the assets and funds thus distributed among the
holders of the Series A Preferred Stock shall be insufficient to permit the payment to such
hoiders of the full Liquidation Amount, then the entire assets and funds of the Corporation
legaily available for distribution shall be distributed ratably among the holders of the Series A
Preferred Stock in proportion to the aggregate Liquidation Amount each such bolder is otherwise
entitled to receive. The holders of Serics A Preferred Stock shall have the right to convert such
shares into Common Stock, in accordance with Section 5 hereof, at any time prior to or in
connection with any liquidation, dissolution or winding up of the Corporation,

b. After payment 10 the holders of the Series A Preferred Stock of the
amounts set forth in Section C.2.a above, the entire remaining assets and funds of the
Corporation legally available for distribution, if any, shall be distributed among the holders of
the Common Stock in proportion to the shares of Common Stock then held by them.

c. For purposes of this Section C.2, upon the written consent or
written agreement of holders of at least a majority of the shares of Series A Preferred Stock then
outstanding, (i) any acquisition of the Corporation by means of mezger or other form of corporate
reorganization in which outstanding shares of the Corporation are exchanged for securities or
other consideration issued or paid, or caused to be issued or paid, by the acquiring eatity or its
subsidiary (other than a mere reincorporation transaction) or (i) a sale, lease or conveyance of all
or substantially all of the assets of the Corporation (upon such written consent or written
sgreenent, each event described in (i) and (ii), a “Corporate Transaction™), shall be treated as a
liquidation, dissolution or winding up of the Corporation and shal] entitle the holders of Series A
Preferred Stock to receive at tbe closing of such Corporate Transaction in cash, securities or
other property (valued as provided in Section C.2.d. below) amounts as specified in Section
C.2.a. above. The provisions of this Section 2 shall not apply to any reorganization, merger or
consolidation involving (1) only a change in the state of incorporation of the Corporation, (2) 2
mezger of the Corporation with or into a wholly-owned subsidiary of the Corporation that is
incosporated in the United States of America, or (3) an acquisition by merger, reorganization or
consolidation, of which the Corporation is substantively the surviving corporation end operates
as & going concem and is not the target in any such acquisition, of another corporation that is
approved by the Board of Directors of the Corporation with a majority of the Series A Directors
concurring and which does not involve a recepitalization of the Series A Preferred Stock.,

d. Whenever the distribution provided for in this Section C.2 shail be
payable in securities or property other than cash, the value of such distribution shall be the fair
market vaiue of such securities or other property as determined in good faith by the Board of
Directors. The Liquidation Amount shall in all events be paid in cash; provided, however, that if
the Liquidation Amount is otherwise payable in connection with a consolidation or merger of the
Corporation, or sale of substaatially all of the capital stock of the Corporation, then cach hoider
of the Serios A Preferrcd Stock shall receive payments with respect to the Series A Preferred
Stock in the same form of consideration as is payable with respect to the Common Stock. In the
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event of any business combination or acquisition involving the Corporation which is intended to
be treated as a “pooling of interests™ for accounting purposes under Accounting Principles Board
Opinion No. 16, the acquisition consideration (including any shares of capital stock or other
securities to be delivered or exchanged by the acquiring corporation) shall be reallocated among
the holders of Series A Preferred Stock in an appropriate manner to give economic effect to the
essential intent and purposes of Section 2(a) and (c).

3. Redemption.

a. Al any time after June 30, 2004, the holders of a majority of the
outstanding shares of Series A Preferred Stock shall have the option to require the Corporation to
redeem (a2 “Mandatory Redemption™) all, but not less than all, of the Series A Preferred Stock
held by such holders at a price per share of Series A Preferred Stock equal to the greater of (i) the
Liquidation Amount or (i) an amount equal fo the fair market velue per share of Series A
Preferred Stock, such value to be determined by an independent appraisal (the “Appraisai”),
exclusive of liquidity or minority ownership discounts, performed by an independent third party
mutually agreeable to such holder and the Corporetion. The expense of the Appraisal shall be
borne equally by the Corporation and the redeeming holder. A holder of shares of Series A
Preferred Stock may require the Corporation to make a Mandatory Redemption by giving written
notice (the “Redemption Notice™) to the Corporation of such election. Upen the later of (i) 45
days after receipt of such Redemption Notice, or (ii) 10 days after the Appraisal is complete (the
“Mandatory Redemption Date™), the Corporation (and such holder) will be obligated to redeem,
to the extent it may lawilly do 50, all of such holder’s Series A Preferred Stock.

b. To the extent legally permissible, amounts to be paid pursuant to
any Mandatory Redemption shall be paid in cash to the extent of 50% of aggregate cash provided
by operating activities of the Corporation (as determined in accordance with generally accepted
accounting principles) for the four fiscal quarters immediately preceding the fiscal quarter in
which the applicable Redemption Notice is received by the Corporation and the balance shall be
paid in the form of a two year promissory note paysbie in cqual quarterly instaliments and
bearing simple interest of 8% per annum. Any amounts due and unpaid under such promissory
note shall thereafter bear simple interest at 14% per annum. Notwithstanding anything herein to
the contrary, in no event shall such interest exceed the maximum rate allowable under applicable
law.

. If the funds of the Corporation Jegally available for redemption of
Series A Preferred Stock on any Mandatory Redemption Date and specified in Section C.3.b.
above are insufficient to redeem the tota) number of shares of Series A Preferred Stock to be
redeemed on such Mandatory Redemption Date, those funds that arc legally available shall be
used 1o redeem the maximmum possible number of shares of Series A Preferred Stock ratably
among the holders of such shares to be redcemed on the basis of the redemption amounts due
with respect to the shares held by each such holder. At any time and from time to time thercafter
when additional funds of the Corporation are legally available for redemption of shares of Series
A Preferred Stock such funds shall be used to irmmediately redeem, in accordance with Section
C.3.b. above, the balance of the shares which the Corporation has besome obligated to redeem
on any Mandatory Redemption Date but which it has not redeemed. Such shares shall be
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redeemed ratably among the holders of such shares to be redeemed on the basis of the
redemption amounts due with respect to the balance of the shares held by cach such holder which
the Corporation became obiigated to redeem on such Mandatory Redemption Date but which
have not been redeemed. Such funds shall not be used for any other purpose, including to

redecm any shares of Series A Preferred Stock which the Corporation is obligated to redeem on
any subsequent date.

d. Notwithstanding anything to the contrary herein or in the
Corporation’s Bylaws, if the Corporation does not redeem all Scries A Preferred Stock to be
redeemed on a Mandatory Redemption Date (whether due to lack of legally available funds or
otherwise) then during the period from the Mandatory Redemption Date until such Series A
Preferved Stock is redesmed (the “Board Control Period™), the Corporation’s Board of Directors
shal]] be constituted as follows: The Board of Directors shall consist of seven members. Four
directors (the “Seties A Directors™) shall be elected by a plurality vote of the holders of shares of
Series A Preferred Stock, voting as a separate class. Three directors (the “Common Directors')
shall be clected by a plurality vote of the shares of Common Stock, voting as a separate class.
The holders of a majority of the shares of Series A Preferred Stock may remove Series A
Director(s) and appoint new Series A Director(s) to fill any vacancies by written notice delivered
to the Corporation. The holders of 2 majority of the shares of Comunon Stock may remove
Common Director(s) and appoint new Common Director(s) to fill any vacancies by written
notice delivered to the Corporation. Vacancies may not be filled in any other manner. Upon
termination of the Board Control Period, the most recently elected Series A Director shall resign
and the Common Directors may appoint & director to fill the such vacancy.

4. Voting Rights.

a Each holder of shares of Serics A Preferred Stock shall be entitled
to the number of votes equal to the number of whole shares of Common Stock into which such
shares of Scries A Preferred Stock could be converted and shall have voting rights and powers
equal to the voting rights and powers of such Common Stock (except as otherwise expressly
provided herein, voting together with the Common Stock as a single class) and shall be entitled
to notice of any stockholders’ meeting in eccordance with the Bylaws of the Corporation and the
Delaware General Corporation Law. Fractional votes shall not, however, be permitted and any
fractional voting rights resulting from the above formula (after aggregating all shares into which
shares of Series A Preferred Stock held by each holder could be converted) shall be rounded to
the nearest whole numnber (with one-helf being rounded upward). Such determination of “whole
shares” shall be based upon the aggregate number of shares of Series A Preferred Stock held by
each holder, and not upon each shere of Series A Preferred Stock so held by the holder. Each
holder of Common Stock shall be entitled to one vote for each share of Common Stock held.
Except as otherwise expressly provided in this Amended and Restated Certificate of
incorporation, the holders of shares of Series A Preferred Stock end Common Stock shall vote
together (or render written conseots in licu of a vow) as a single class on all matters submitted to
the stockbolders of the Corporation.

b. Until consummation of & Qualified Public Offering (as defined
below) and unless otherwise agreed by the holdors of a majority of the Series A Preferred Stock,
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the Corporation’s Board of Directors shall be constituted as follows: The Board of Directors
shall consist of seven members. Three directors (the “Series A Directors™) shall be elected by &
plurality vote of the holders of shares of Series A Preferred Stock, voting as a separate class.
Four directors (the “Commoa Directors™) shall be elected by a plurality vote of the shares of
Commen Stock, voting as e separate class. The holders of a majority of the shares of Series A
Preferred Stock may remove Series A Director(s) and appoint new Series A Director(s) to fill
any vacancies by written notice delivered to the Corporation. The holders of a majority of the
shares of Common Stock may remove Comunon Director(s) and appoint new Comman
Director(s) to fill any vacancics by wriiten notice delivered to the Corporation. Vacancies may
not be filled in any other manner. This Section 4.b. shall not be operative during a Board
Control Period. .

5. Convetsion. The holders of the Series A Preferred Stock shall have
convers:on rights as follows (the “Conversion Rights™):

a Right 0 Convert. Each share of Serics A Preferred Stock shall be
convertible, at the option of the holder thercof, at any tiroe at the offics of the Corporation or any
transfer ageat for such stock, into such number of fully paid and nonassessable shares of
Common Stock as is determined by dividing $4.542 by the Convession Price applicable to such
share, determined as hereinafter provided, in effect on the date the certificate is surendered for
conversion. The Conversion Pricc at which shares of Common Stock shall be deliverable upon
conversion of shares of the Series A Preferred Stock (the “Series A Conversion Price’™) shall
initially be $4.542 per share of Common Stock. Such initial Series A Convession Price shall be
adjusted as hereinafier provided. o

b. Automatic Conversion. Each share of Series A Preferred Stock
shall automatically be converted into shares of Commoen Stock at the then effective Series A
Conversion Price upon the earliest of (i) the effectiveness of an underwritten public offering on
a firm commitment basis pursuant to an effective registration statement filed pursuant to the
Securities Act of 1933, as amended, covering the offer and sale of Common Stock for the
account of the Corporation and/or selling stockholders in which the Corporation and/er such
stockholders actually receive gross proceeds equai to or greater than $30,000,000 and at a price
per share equai to or greater than $9.09 (adjusted for any stock split, stock dividend, combination
or similar event involving a change in the Common Stock), or (ii) the date specified by written
consent or written agreement of holders of at least two-thirds of the shares of Scries A Preferred
Stock then outstanding. The automatic conversion of the Series A Preferred Stock into shases of
Common Stock as provided in clause (i) above upon the cffectiveness of thc registration
statement shall be subject in all circumstances to the closing and ¢onsummation of the offer and
sale of shares of Common Stock pursuant to any public offering satisfying the requirements of
clause (i} above.

c. Mechanics of Conversion.

(i) Before any holder of Series A Preferred Stock shall be
cntitled to convert the samo into shares of Common Stock, he shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for

such stock, and shall give written notice to the Corporation at such office that he elects 10 convert
PINAL
CORMIERS400/ 513557-)




0825799 10:27 FAX 61T 248 7100 TESTA.HURWITZ&THIBEAULT @o1o

the same and shall state therein the name or names in which he wishes the cemnificate or
certificates for shares of Common Stock to be issued. The Corporation shall, as socn as
practicable thereafier, issue and deliver st such office to such holder of Series A Preferred Stock,
a centificate or certificates for the number of shares of Common Stock to which he shall be
entitled as aforesaid. Such conversion shall be deemed to have been made immediately prior to
the close of business on the date of surrender of the shares of Series A Preferred Stock to be
converted, and the person or persons cntitled to receive the shares of Common Stock issuable
upon such conversion shall be treated for all purposes as the record holder or holders of such
shares of Comumon Stock on such date. Upon the occurrence of the conversion events specified
in the preceding paragraph (i), the holders of the Series A Preferred Stock shall, upon notice
from the Corporation, surrender the certificates representing such shares at the office of the
Corporation or of its transfer agent for the Common Stock. Thereupon, there shall be issued and
delivered 10 such holder a cettificate or certificates for the number of shares of Common Stock
into which the shares of Series A Preferred Stock so surrendered were convertible on the date on
which such conversion occurred. The Corporation shall not be obligated to issue such
certificates unless certificates evidencing the shares of Scries A Preferred Stock being converted
are either delivered to the Corporation or any such transfer agent, or the holder notifics the
Corporstion that such certificates bave been lost, stolen or destroyed and executes an agreement
reasonably satisfactory to the Corporation to indemnify the Corporation from any loss mcun'ed
by it in connection therewith.

(ii) If the conversion is in conncction with an underwritten
offering of securities pursuant 1o the Securities Act or other svem regarding which notice is
provided pursuant to Section C.5.i. (collectively, & “Contingent Event™), the conversion may, at
the option of any holder tendering shares of Series A Preferred Stock for conversion, be
conditioned upon the closing with the underwriters of the sale of securities pursuant 10 such
offering or the occurrence of such Contingent Event, in which event the person(s) entitled to
receive the Common Stock upon conversion of the Series A Preferred Stock shall not be deemed
to have converted such Series A Preferred Stock until immediately prior to the closing of such
sale of securities or Contingent Event.

d. Adjustments to Series A Coaversion Price for Certain Diluting

Issues.
(i) Special Definitions. For purposes of this Seciion C.3.4.,
the following definitions apply:

4)) “Options” shall mean rights, options, or warrants to
subscxibe for, purchase or otherwise acquire either Cormznon Stock or Convertible Securities
(defined below).

(2)  “Original Issue Date” shal} mean the date on which
a share of Series A Preferred Stock was first issued.

&) “Convertible Securitiss™ shall mean any evidences
of indebtedness, shares (other than Common Stock and Scries A Preferred Stock) or other
securities convertible into or exchangeable for Common Stock.
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(4)  “Additional Sheres of Common Stock” shall mean
all shares of Common Stock issued (or, pursuant to Section C,5.d.(iii), deemed 10 be issued) by

the Corporation after the Original Issue Date, other than shares of Comumon Stock issued (or
deemed issued):

(A) upon conversion of shares of Secries A
Preferred Stock:

(B) to directors, officers, employees and
consultants pursvant to any incentive or non-qualified stock option plan or agreement, stock
purchase plan or agresment, stock issuance or restriction agreement, stock ownership or purchase
plan, consulting agreement (the “Employee Stock™ provided that the number of shares of
Employee Stock does not exceed an aggregate of 2,400,000 shares (as adjusted for any stock
dividends, combinations, splits or similar events) regardless of whether issued by the
Corporation prior to the date hereof or issuabic after the date hereof unless additional Employee

Stock is approved by a majority of the members of the Board of Directors with a majority of the
Series A Directors concurring; :

(C) as a dividend or distribution on Serics A
Preferred Stock;

(D) for which adjustment of the Series A
Conversion Price is made pursuant 1o Section C.5.¢.;

(E) in connection with corporate partnering
transactions, lease lines, bank financings or acquisitions of businesses or intellectual property
rights, provided in each such case that such transaction was approved by the Board of Directars,
with a majority of the Purchaser Directors concurring; or

(F) a warrant(s) issued to Jeffries & Company,
Inc. (or any affiliated emtity) for an aggregate amount of up to 320,650 shares of Common Stock.

(i1) No Adjustment of Series A Conversion Price. Any
provision herein to the contrary notwithstanding, no adjustment in the Series A Conversion Price
shall be made in respect of the issuance of Additionel Shares of Common Stock unless the
consideration per share (determined pursuant to Section C.5.d.(v) hereof) for an Additional Share
of Common Stock issued or deemed to be issued by the Corporation is less than the Series A
Conversion Price in cffect on the date of, and immediately prior to such issue. In computing
each adjusted Series A Conversionr Price, the result shall be rounded to five decimal places, and
such adjustment shall be made scparately in cach instance, and in the event the adjustmem
thercfrom results in a change of the Series A Conversion Price of less than $0.01, no adjustment
to the then Series A Conversion Price shall be made, but the amount of said adjustment
calculated thereby shall be carried forward to successive occasions until such adjustmests in the
aggregate equal or exceed $0.01.

(il) Deemed Issue of Additional Shares of Common Stock. In
the cvent the Corporation at any time or from time to ime after the Original Issue Date shail
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issue any Options or Convertible Securities or shell fix a record date for the determination of

holders of any class of securities then entitled to receive any such Options or Convertible

Securities, then the maximum number of shares (as set forth in the instrument relating thereto

without regard 10 any provisions contained therein designed to protect against dilution) of

Common Stock issuable upon the exercise of such Options or, in the case of Convertible

Securities and Options therefor, the conversion or exchange of such Convertible Securities, shal]

be deemed to be Additional Shares of Common Stock issued as of the time of such issue or, in

case such a record date shall have been fixed, as of the close of business on such record date,

prt:fl'ded further that in any such case in which Additional Shares of Common Stock are deamed
10 be issued:

(1)  no further adjustments in the Scries A Conversion
Price shall be made upon the subsequent issuc of Convertible Securities or shares of Cornmon
Stock upon the exercise of such Options or conversion or exchange of such Convertible
Securities;

{2)  if such Options or Convertible Securities by their
terms provide, with the passage of time or otherwise, for any increase in the corsideration
payable to the Corporation, or decrease in the number of shares of Common Stock issuable, upon
the excreise, conversion or exchange thereof, the Series A Conversion Price computed upon the
originai issue thereof {or upon the occurrence of a record date with respect thereo), and any
subscquent adjustments based thereon, shall, upon any such increase or decrease becoming
effective, be recomputed to reflect such increase or decrease insofar as it affects such Options or
the rights of conversion or exchange under such Convertible Securities (provided, however, that
no such adjustment of the Series A Conversion Price shall affect Common Stock previously
issued upon conversion of the Series A Preferred Stock);

3 no readjustroent pursuant to clause (1) or (2) above
shall have the effect of increasing the Series A Conversion Price to an amount which exceeds the
lower of (a) the Series A Conversion Price on the original adjustment date, or (b) the Series A
Conversion Price that would have resulted from any issuance of Additional Shares of Common
Stock between the original adjustment date and such readjustment dete.

(iv)  Adjustment of Series A Conversion Price Upon Issuance of
Additional Shares of Common Stock. In the event the Corporation, at any time after the Original
Issue Date, shall issue Additional Shares of Commeon Stock {including Additional Shares of
Common Stock deemed to be issued pursuant to Section C.5.d.(iii)) without consideration or for
a consideration per share less than the Scries A Conversion Price in effect on the date of and
immediately prior to such issue, thep and in such cvent, the Series A Conversion Price shali be
treduced, concurrently with such issue, to a price (calculated 1o the nearest cent) determined by
multiplying the Series A Conversion Price by a fraction, the numerator of which shall be the
number of shares of Common Stock outstanding immediately prior to such issue plus the number
of shares of Common Stock which the aggregate consideration received by the Corporation for
the total number of Addidonal Shares of Common Stock so issued would purchase at the Series
A Conversion Price in effect immediately prior to such issuance, and the denominator of which
shall be the number of shares of Common Stock outstanding immediately prior 10 such issue plus
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the number of such Additional Shares of Common Stock 5o issued. For the purpose of the above
calculation, the number of shares of Common Stock outstanding immediately prior to such issue
shall be caleulated on a fully diluted basis, as if all shares of Series A Preferred Stock and all
Convertivie Securities had been fully converted into shares of Cormmon Stock and eny
outstanding Options or other Convertible Securities had been fully exercised (and the resulting
securities fully converted into shares of Common Stock, if so convertible) as of such date. The
provisions of this Section 5d may be waived in any instance (without the necessity of convening
any meeting of stockholders of the Corporation) upon the written approval of the holders of a
majority of the outstanding shares of Series A Preferred Stock.

(v)  Determination of Consideration. For purposes of this
Section C.5.d., the consideration recejved by the Corporation for the issue of any Additional
Shares of Common Stock shall be computed as follows:

(1)  Cashand Property: Such consideration shall:

(A) insofar as it consists of cash, be computed at -
the aggregate amount of cash received by the Corporation;

(By insofar as it consists of property other than
cash, be computed at the fair value thereof at the time of such issue, as determined in good faith
by the Board of Directors; and

(C) in the event Additional Shares of Common
Stock are issued together with other shares or securities or other assets of the Corporation for
consideration which covers both, be the proportion of such consideration so received in exchange
for the Additional Shares of Common Stock, computed as provided in clauses (A) and (B} above,
as determined in good faith by the Board of Directors.

Options and Convertible Securities. The consideration per
share received by the Corporation for Additional Shares of Common Stock deemed to have been
issued pursuant to Section C.5.d.(iii), relating to Cptions and Comnvertible Securities shall be
determined by dividing

(D) the tota) amount, if amy, received or
receivable by the Corporation as consideration for the issuc of such Options or Convertible
Securities, plus the minimum aggregate amount of additional consideration (as set forth in the
instruments relating thereto, without regard to any provision contained therein designed to
protect against dilution) payable to the Corporation upon the exercise of such Options or the
conversion or exchange of such Convertible Securities, or in the case of Options for Convertible
Securities, the exercise of such Options for Convertible Securities and the conversion or
exchange of such Convertible Securities by

(E}) the maximum number of shares of Common
Stock (as set forth in the instruments relating thereto, without regard to any provision contsined
thersin designed to protect against the ditution) issuable upon the exercise of such Options or
conversion or exchange of such Convertible Securities.
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e Adjustments to Series A Conversion Price for Stock Dividends and

for Combinations or Subdivisions of Common Stock. In the event that the Corporation at any
time or from time to time after the Original Issue Date shall effect a (5) subdivision of the
outstanding shares of Common Stock into a greater number of shares of Common Stock (by
stock dividend, stock split, reclassification or otherwise), or (ii) combination or consolidation of
the outstanding shares of Common Stock into a lesser number of shares of Common Stock (by
reclassification or otherwise), then the Series A Conversion Price in effect immediately prior to
such event shall, concurrently with the effectiveness of such event, be proportionately decreased
or increased, as appropriate. In the cvent that the Corporation shall declare o pay, without
consideration, any dividend on the Common Stock payable in Common Stock or in any right to
acquire Common Stock for no consideration, then the Corporation shall be deemed to have
subdivided the outstanding shares of Common Stock by an amoumt of shares equal to the
maximum number of shares issuable through such dividend and/or upon exercise of such rights
to acquire Common Stock.

f. Adjustents to Series A Conversion Price for Reclassification and
Reorganization. If the Comwmon Stock issuable upon conversion of the Series A Preferred Stock
shall be changed into the same or a different number of shares of any other class or classes of
stock, whether by capital reorganization, reclassification or otherwise (other than as provided for
in Section C.5.¢e. above or in connection with a Corporate Transaction), the Series A Conversion
Price then in effect shall, concurrently with the effectiveness of such reorganization or
reclagsification, be proportionately adjusted so that the Series A Preferred Stock shall be
convertible into, in licu of the oumber of shares of Comimon Stock which the holders would
otherwise have been entitled to receive, & number of shares of such other class or classes of stock
equivalent to the number of shares of Common Stock that would have been subject to receipt by
the holders upon conversion of the Series A Preferred Stock immediately before that change.

B No Impainment. The Corporation will not, by amendment of its
Certificate of Incorporation or through any reorganization, transfer of assets, consolidation,
merger, dissolution, issue or sale of securities or any other voluntary action, avoid or sesk to
aveid the observance or performance of any of the terms to be observed or performed hereunder
by the Corporation, but will at all times in good faith assist in the carrying out of all the
provisions of this Section C.5 and in the taking of all such action as may be necessary or
appropriate in order 1o protest the Conversion Rights of the holders of the Series A Preferred
Stock against impairment.

h. Certificates as 10 _Adjustments. Upon the occurrencs of each
adjustment or readjustment of the Series A Conversion Price pursuant to this Section C.5, the
Corporation at its cxpenss shall promptly compute such adjustment or readjustment in
accordance with the terms hereof and prepare and furnish to each holder of Series A Preferred
Stock a certificats executed by the Corporation's President or Chief Financial Officer setting
forth such adjustment or readjustmeni and showing in detsil the facts upon which such
adjustment or readjustment is based. The Corporation shall, upon the written request at any time
of any holder of Series A Preferred Stock, fumish or cause to be furnished to such holder a like
certificats gotting forth (i) such adjustments and rsadjustments, {ii) the Series A Conversion Price
at the time in effect, and (iii) the number of shares of Common Stock and the amount, if any, of
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other property which at the time would be received upon the conversion of the Serics A Preferred
Stock.

i Notices of Record Date. In the event that the Corporation shall
propose at any time to effect any reclassification or recapitalization, to merge or consolidate with
or into any other entity, or sell, lease or convey all or substantially all of ts assets, or to liquidate,
disselve or wind up, then, in connection with each such event, the Corporstion shall send to the
holders of Series A Preferred Stock: (1) at least 20 days prior written notice of the date oa which
a record shall be taken for such event and specifying the date on which such event shall occur;
and (2) at least 20 days prior written notice of the record date for determining rights to vote, if
any, in respect of such event.

j- Issue Taxes. The Corporation shall pay any and al] issue and other
taxes that may be payable in respect of any issue or delivery of shares of Common Stock on
conversion of shares of Series A Preferred Stock pursuant hereto; provided, however, that the
Corporation shall not be obligated to pay any transfer taxes resulting from any transfer requested
by any holder in connection with any such conversion.

k. Reservation of Stock Issuable Upon Conversion. The Corporation
shall at all times reserve and keep available out of its authorized but unissued shares of Common
Stock, solely for the purpose of effecting the conversion of the shares of the Series A Preferred
Stock, such number of its shares of Common Stock as shall from time to time be sufficient to
effect the conversion of all outstanding shares of the Series A Preferred Stock; and if at any time
the number of authorized but unissued shares of Common Stock shall not be sufficient to effect
the conversion of all then outstanding shares of the Series A Preferred Stock, the Corporation
shall take such corporate action as may, in the opinion of its counsel, be necessary to increase its
authorized but unissued shares of Common Stock to such number of shares as shall be sufficient
for such purpose, including, without limitation, engaging in best efforts to obtain the requisite
stockholder approval of any necessary amendment 10 this Certificate of Incorporation.

L. Fractional Shares. No fractional share shall be issued upon the
conversion of any share or shares of Series A Preferred Stock. All shares of Common Stock
(including fractions thereof) issuable upon conversion of more than one share of Series A
Preferred Stock by a holder thereof shall be aggregated for purposes of determining whether the
conversion would result in the issuance of any fractional share. If, after the aforementioned
aggregation, the conversion would result in the issuance of a fraction of a share of Common
Stock, the Corporation shall, in lieu of issuing any fractional share, pay the holder otherwise
entitled to such fraction a sum in cash equal to the fair market value of such fraction on the date
of conversion (as deterrined in good faith by the Board of Directors).

m. Notices. Any notice required by the provisions of this Section C.5
to be given to the holders of shares of Series A Preferred Stock shall be deemed given if
deposited in the United States mail, postege prepaid, and addressed to each holder of record at
his address appearing on the books of the Corporation. .

6. Restrictions and Limitations.
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GR So long as any shares of Series A Preferred Stock remain
outstanding, in addition to any other vote required by the Delaware General Corporation Law,
the vote or written consent or written agreement of the holders of at least a majority of the then
outstanding shares of the Series A Preferred Stock, voting as a separate class, shall be required in

order to:

(vi)  alter the rights, preferences or privileges of the Series A
Preferred Stock;

(vii) inczease the authorized number of shares of the Series A
Preferred Stock;

(viii) authorize or issue, or obligate itself to issue, any other
equity security (including any sccurity convertible into or exercisable for any equity security)
senior t0 or on a parity with the Series A Preferred Stock as to dividend rights, liquidation
preferences or redemption rights; ot

(ix) redesm, purchase or otherwise acquire any shares of
Common Stock or Preferred Stock (or pay into & sinking fund for such purpose); provided
however that this restriction shall not apply to any redemption pursuant te Section C.3 or to the
repurchase of shares of Cornmeon Stock at the original purchase price from employees, officers,
directors or other persons performing services for this Corporation.

b. So long as any shares of Series A Preferred Stock remain
outstanding, in addition to any other vote required by the Delaware General Corporation Law,
the vote or written consent or written agreement of the holders of at least a majority of the then .
outstanding shares of the Series A Preferred Stock (on an as converted basis) and Common
Stock, voting together as & single class, shall be required in order to merge or consolidate with or
into any other cntity or sell or convey any substantial portion of the Corporation’s assets.
Notwithstanding the foregoing and prior to December 31, 2000, if any such merger,
consolidation, sale or conveyance would result in holders of Serics A Preferred Stock receiving
less than $13.626 per share (as adjusted for any stock dividend, stock split, reclassification or
similar events), the vote or written consent or written agreement of the hoiders of at least a
majority of the then outstanding shares of Series A Preferred Stock shall be required in order to
effect such gansaction.

7. Nop Reissuance of Series A Preferred Stock. No share or shares of Series
A Preferred Stock acquired by the Corporation by reason of redemption, purchase, conversion or
otherwise shail be reissued, and all such shares shall be cancelled, retired and restored to the
status of undesignated Preferred Stock.

FIFTH: Tbe Corporation reserves the right to adopt, repeal, rescind or amend in
any respect any provisions conwsined in this Certificate of Incorporation in the manner now or
hereafter prescribed by applicable law and in accordance with the terms of the Certificate of
Incorporation. and all rights confured on atockholders heorein are granted subject to this
reservation.
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SIXTH: The management of the business and the conduct of the affairs of the
Corporation shall be vested in the Corporation’s Board of Directors. The number of directors
constituting the whole Board of Directors shall be fixed by, or in the manner provided in, the
Bylaws of the Corporation.

SEVENTH: Elections of directors need not be by written ballot uniess the
Bylaws of the Corporation shall so provide.

EIGHTH: The Corporation elimjinates the personal liability of each member of
its Board of Directors to the Corporation or its stockhoiders for monetary damages for breach of
fiduciary duty as a director, provided that the foregoing shall not eliminate the liability of a
divector (i) for any breach of such director’s duty of loyalty to the Corporation or its stockholders,

- (if) for acts or omissions not in good faith or which involve intentionai misconduct or a knowing
violation of law, (iii) under Section 174 of Title 8 of the Delaware Code, or (iv) for any
wansaction from which such director derived an improper personal benefit, If the Delaware
Generai Corporation Law is amended in the future to authorize corporate action further
eliminating ot limiting the personal liability of directors, then the liability of a director of the
Corporation shall be climinsted or limited to the fullest extent permitted by the Delaware
General Corpora-tion Law, &8s so amended from time to tire. Neither any amendment nor repeal
of this Article EIGHTH, nor the adoption of any provision of this Certificate of Incorporation
inconsistent with this Article EIGHYH, shell eliminate or-reduce the effect of this Asticle
EIGHTH in respect of any matter ocourring, or any cause of action, suit or ¢laim that, but for this
Article EIGHTH, would accrue or arise, prior to such amendment, repeal or adoption of an
inconsistcat provision.

NINTH: A director of the Corporation shall, to the full extent permitted by the
Delaware General Corporation Law as it now exists or as it may hereafier be amended, be
indernnified and held harmiess by the Corporation, as hereinafier provided in Asticls Fourteen.
Neither any amendment nor repeal of this Article NINTH, nor the adoption of any provision of
this Certificate of Incorporation inconsistent with this Article NINTH, shall adversely affect any
right or protection of a director in respect of any matter occurting, or any cause of action, suit or
claim arising out of any matter occurring, prior to such amendment, repeal or modification.

TENTH: In furthcrance and not in limitation of the powers conferred by statute,
the Board of Directors shall have the power, both before and afler receipt of any payment for any
of the Corporation’s capital stock, to adopt, amend, repeal or otherwise alter the Bylaws of the
Corporation without any action on the part of the stockholders; provided, however, that the grant
of such power 1o the Board of Directors shall not divest the stockholders of nor limit their power
to adopt, amend, repeal or otherwise alter the Bylaws.

ELEVENTH: The Corporation expressly clects not to be governed by Section
203 of the Delawarc General Corporation Law.

: TWELFTH: In furtherance and not in limitation of the powers conferred by the
laws of the State of Dcluware: Eloctions of directors need not be by writtan ballot uniess the Dy-
Laws of the Corporation shell so provide. The books of the Corporation may be kept at such
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place within ot without the State of Delaware as the By-Laws of the Corporation may provide or
as may be desigoated from time to time by the Board of Directors of the Corporation.

Subject to the rights of the hoiders of any series of Preferred Stock, any vote or
votes authorizing liquidation of the Corporation or proceedings for its dissolution may provide,
sibject to the rights of creditors and the rights expressly provided for particular classes or series
of capital stock, for the distribution among the stockholders of the Corpora-tion of the assets of
the Corporation as provided herein, wholly or in part or in kind, whether such assets be in cash or
other property, and may authorize the Board of Dircctors of the Corporation to determine the
valuation of the different assets of the Corporation for the purpose of such liquidation and may
divide or authorize the Board of Directors to divide such assets or any part thereof among the
stockholders of the Corporation, in such manmer that every stockholder will recsive g
proportionate amount in value (determined as provided herein) of cash or property of the
Corporation upon such fiquidation or dissolution even though cach stockholder may not receive a
strictly proportionate part of each such asset.

THIRTEENTH: Whenever a compromise or arrangement is proposcd between
this Corporation and its creditors or any class of them and/or between this Corporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in a summary way of this Corporation or of any creditor or
stockbholder thereof or on the application of any receiver or receivers appointed for this
Corporation under the provisions of Section 291 of Title 8 of the Delaware Code or on the
application of trustees in dissolution or of any receiver or receivers appointed for this
Corporation under the provisions of Section 279 of Title 8 of the Delaware Code, order a
meeting of the creditors or class of creditors, and/or of the stockholders or class of stockholdess
of this Corporation, as the case may be, to be summoned in such manner as the said court directs.
If & majority in number representing three-fourths in value of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of this Corporation, as the case may be, agree
10 any compromise or amrangement and to any recorganization of this Corporation ms a
consequenice of such compromise or arrangement, the said compromise or arrangement and the
said reorganization shall, if sanctioned by the court 10 which the said application has been made,
be binding on all the creditors or class of creditors, and/or on all the stockholders or class of
stockholders, of this Corporation, as the case may be, and also on this Corporation.

FOURTEENTH:

I. Actjons, Suits and Proceedings Other than by or in the Right of the
Corporation. The Corporation shall indemnify each person who was or is u party or iy threatened
to be made or party to any threatened, pending or completed action, suit or proceeding, whether
civil, criminal, administrative or investigative (other than an action by or in the right of the
Corporation), by reason of the fact that he is or was, or has agreed to become, a director or
officer of the Corporation, or i3, or was serving, or has agreed to serve, at the request of the
Corporation, as a director, officer or trusice of, or in a similar capacity with, another corporation,
partmership, joint vemture, trust or other enterprise (including any employee benefit plan) (all
such persons being referred to heresfier ss an “Indemnitee™), or by reason of any sctlon alleged
to have been taken or omitted in such capacity, against all expenses (including attomeys, fees),
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judgments, fines and amounts paid in settlement actually and reasonably incurred by him or on
his behalf in connection with such action, suit or proceeding and amy appeal therefrom, if he
acted in good faith and in 2 manner he reasonably believed to be in, or not opposed to, the best
interests of the Corporation, and, with respect to any criminal zction or proceeding, had no
reasonable cayse to believe his conduct was unlawful. The termination of any action, suit or
proceeding by judgment, order, settlement, conviction or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that the person did not act in goed faith and
in & manner which be reasonably belicved to be in, or not opposed to, the best interests of the
Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to
believe that his conduct was unlawfui. Notwithstanding anything to the contrary in this Article,
cxcept as set forth in Section 7 below, the Corporation shall not indemuify an Indemnites
secking indemnification in connection with a proceeding (or part thercof) initiated by the
Indemnitec unless the initiation thereof was approved by the Board of Directors of the
Corporation.

2. Actions or Suits by or in the Right of the Co tion. The Cerporation
shall indemnify any Indemnitee who was or is a party or is threatened to be made a party to any
threalened, pendiitg or completed action or suit by or in the right of the Corparation 10 procure a
judgment in its favor by reason of by reason of the fact that he is or was, or has apreed to
become, a director of officer of the Corporation, or is or was serving, or has agreed to serve, at
the request of the Corporetion, as a director, officer or trustee of, or in 2 similar capacity with,
another corporation, partnership, joint venture, trust or other enterprise (including any employee
benefit plan), or by reason of any action alleged to have beea taken or omitted in such capacity,
against all expenses (including attomneys, fees) and amounts paid in settlement actually and
reasonably incurred by him or on his behalf in connection with such action, suvit or proceeding
and any appeal therefrom, if he acted in good faith and in a manner he reasonably believed to be
in, or not opposed to, the best interests of the Corporation, except that ao indemnification shall
be made in respect of any claim, issue or matter as to which such person shail have been
adjudged to be liable to the Corporation unless and only 1o the extent that the Court of Chancery
of Delaware or the court in which such action or suit was brought shall determine upon
application that, despite the adjudication of such liability but in view of all the circumstances of
the case, such person is fairly and reasonably entitled 10 indemnify for such expenses (including
attorneys’ fees) which the Court of Chancery of Delaware or such other court shall deem proper.

3. Indemnification for Expenses of Successful Party. Notwithstanding the
other provisions of this Article, to the extent that an Indemnitee has besn successful, on the
merits or otherwise, in defense of any action, suit or proceeding referred to in Section | and 2 of
this Asticle, or in defense of any claim, issue or matter therein, or on appeal from any such action
suit or proceeding, he shall be indemnified against all expenses (including attomeys fees)
actually and reasonably incurred by him or on his behalf in connection therewith. Without
limiting the foregoing, if any action, suit or proceeding is disposed of, on the merits or otherwise
(including a ,disposition without prejudice)., without (i) the dispositian being adverse to the
Indemnitee, (ii) an adjudication that the [ndemnitee was liable to the Corporation, (iii) s plea of
guilty or nolo contendere by the Indemnitee, (iv) an adjudication that the Indemnitee did not act
in good faith and in & manner he reazonably belisvad ta be {8 or not opposed to the best intsreats
of the Corporation, and (v) with respect to any criminal proceeding, an adjudication that the
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Indemnitee had reasonable cause to believe his conduct was unlawful, the Indemnitee shall be
considered for the purposes hereof 10 have been wholly successful with respect thereto.

4. Notification and Defense of Claim. As a condition precedent to his right
to be indemnified, the Indemnitee must notify the Corporation in writing as soon as practicable
of any action, suil, procesding or investigation involving him for which indemnity will or could
be sought. With respect to any action, suit, proceeding or investigation of which the Corporation
is 50 notified, the Corporation will be entitled to participate therein at its own expense and/or to
assume the defense thereof at its own expense, with legal counsel reasonably acceptabie to the
Indemnitee, After notice from the Corporation to the Indemnitee of its election so to assume
such defense, the Corporation shall not be liebic to the Indemnitee for any legal or other expense
subsequently incurred by the Indemnitee in connection with such claim, other than as provided
below in this Section 4. The Indemuitee shall have the right to employ his own counsel in
connection with such claim, but the fees the expenses of such counsel incurred after notice from
the Corporation of its assumption of the defense thereof shall be at the expense of the Indemnitee
unless (i) the employment of counsel by the Indemmitee has been authorized by the Corporation,
(11) counsel to the Indemnitee shall have reasonably concluded that there may be a conflict of
interest or position on any significant issue between the Corporation and the Indemnitee in the
conduct of the defense of such action, or (iii) the Corporation shall not in fact bave employed
counse] to assume the defense of such action, in cach of which cases the fees and expenses of
counsel for the Indemnitee ,shall be at the expense of the Corporation, except as otlierwise
expreasly provided by this Article. The Corporation shall not be entitled, without the consent of
the Indemnitee, to assume the defense of any claim brought by or in the right of the Corporation
or as o which counsel for the Indemnitee shall have reasonably made the conclusion provided
for in clause (ii) above.

_ 5, Advance of Expenses. Subject to the provisions of Section 6 befow, in the
event that the Corporation does not assume the defense pursuant to Section 4 of this Article of
any actjon, suit proceeding or investigation of which the Corporation receives notice under this
Article, any expenses (including attorneys’ fees) incurred by an Indenmiitee in defending a civil
or criminal action, suit, proceeding or investigation or any appeal therefrom shall be paid by the
Corporation in advance of the final disposition of such matter, provided, however, that the
payment of such expenses incurred by an Indemnitee in advance of the final disposition of such
matter shall be- made only upon receipt of en undertaking by or on behalf of the Indemnitee to
repay all amounts so advanced in the event that it shall ultimately be detcrmined that the
Indemnitee is not entitled to be indemnified by the Corporation as authorized in this Article,
Such undertaking may be accepted without reference to the financial ability of such person to
make such repayment.

6. Procedure for Indemnification. In order to obtain indemmification or
advancement of expenses pursuant to Section i, 2, 3 or 5 of this Article, the Indemnites shall
submit to the Corporation a written request, including in such request such documentation and
information as is rcasonably available to the Indemnitee and is reasonably necessary to
determine whether and to what extent the Indemnitee is entitled to indemnification or

advancement of expenses. Any such indemnification or advancement of expensas lh_dl be mada
promptly, ond inn any event within 60 days after receipt by the Corporation of the written request
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of the Indemmites, unless with respect to requests under Section 1, 2 or 5 the Corporation
determines within such 60-day perjod that the Indemnitee did not mest the applicable standard of
conduct set forth in Section 1 or 2, as the case may be. Such determination shall be made in each
instance by (a) 2 majority vote of & quorum of the directors of the Corporation consisting of
parsons who are not at that time parties to the actiom, suit or proceeding in question
(“disinterested directors™), (b) if no suck quorum is obtainable, a majority vote of a committee of
two or more disinterested directors, (c} a majority vole of a quorum of the outstanding shares of
stock of all classes entitled to vote for directors, voting as a single class, which quorum shail
consist of stockholders who are not at that time parties to the action, suit or procesding in
question, (d} independent legal counsel (who may be regular legal counsel to the Corporation), or
{c) a court of competent jurisdiction.

7. Remedies. The right to Indemnification or advances as granted by this
Article shall be enforceable by the Indemnitee in any court of competent jurisdiction if the
Corporation denies such raquest, in whole or in past, or if no disposition thereof is made within
the 60-day period referred to above in Section 6. Unless otherwise required by Jaw, the burden of
proving that the Indemnitee is not entitled 10 indemnification or advancement of expenses under
this Article shal be on the Corporation. Neither the failure of the Corporation to have made a
determination prior to the commencement of such action that indemnification is proper in the
circumstances because the Indemnitee has met the applicable standard of conduct, nor an actual
determination by the Corporation pursuant to Section 6 that the Indemnitee has not met such
applicable standard of conduct, shall be 2 defeuse to the action or create a presumption that the
Indemnitee has not met the applicable standard of conduct. The Indemnitee’s expenses
(including attomeys, fees) incurred in connection with successfully establishing his cight to
indemnification, in whole or any part, ia any suck proceeding shall also be indemnified by the
corporation.

8. Subsegquent Amendment No amendment, termination or repeal of this
Article or of the relevant provisions of the General Corporation Law of Delaware or any other
applicable laws shall affect or diminish in any way the rights of any Indemnitee to
ndemnification under the provisions hereof with respect to any action, suit, proceeding or
investigation arising out of or relating to any actions, ransactions or facts occwring prior to the
final adoption of such amendmient, termination or cepeal.

. Other Rights. The indemnification and advancemeat of expenses provided
by this Article shall not be deemed exclusive of any other rights te which an Indemnitee seeking
indemnification or advancemem of expenses may be entitled under any law (commen of
statutory), agreement vote of stockholders or disinteregted directors or otherwise, both as to
action in his official capacity and 2s 10 action in any other capacity while holding office for the
Corporation, and shal] continue as to an Indemnitee who has ceased to be a director or officer,
and shall inure to the benefit of the cstate, heirs, executors and administrators of the Indemnitee.
Nothing contained in this Asticle shail be deemed to prohibit, and the Corporation is specifically
authorized to enter into, agreements with officers and directors providing indemnification rights
and procedures different from these set forth in this Article. In addition, the Corporation may, to
the extent suthorized from time to time by its Board of Dirsctors, grant indemnification rights to
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other employees or agents of the Corporation or other persons serving the Corporation and such
rights may be equivalent to, or greater or less than, those set forth in this Article.

10.  Partial Indesnnification. If an Indemnitee is entitied under any provision
of this Article to indemnification by the corporation for some or a portion of the expenses
(including attorneys’ fees), judgments, fines or amounts paid in settlement actually and
reasonably incurred by him or on his behalf in connection with any action, suit, proceeding or
investigation and any appeal therefrom but not, however, for the total amount thereof, the
Corporation shall nevertheless indemnify the Indemnitee for the portion of such expenses
(including attorneys, fees), judgments, fines or amounts paid in settlement to which the
Indemnitee is entitled.

11.  Insurance. The Corporation may purchase and mainiain insurance, at its
expense, t0 protect itself and any director, officer, employee or agent of the Corporation or
another corporation, partnership, joimt venture, trust or other enterprise (including any employee
benefit plan) against any expense, linbility or loss incurred by him in any such capacity, or
arising out of his status as such, whether or not the Corporation would have the power to
indemnify such person against such expense, liability or loss under the General Corporation Law
of Delaware. : - - '

12.  Merger or Consolidation. If the Corperation is merged into or
consolidated with another corporation and the Corporation is not 1ke surviving corporation, the

surviving corporation shall assume the obligations of the Corporation under this Article with
respect to any action, suit, proceeding or investigation arising out of or relating to any actions,
transactions or facts occurring prior to the date of such merger or consolidation, or the merger or
consolidation itself.

13. Savings Clause. If this Article or any portion hereof shall be invalidated
on any ground by any court of competent jurisdiction, then the Corporation shall nevertheless
indemnify each Indemnitee #s to any expenses (including attorneys’ fees), judgments, fines and
amounts paid in settiement in connection with any action, suit, proceeding or investigation,
whether civil, criminal or administrative, including an action by or in the right of the
Corporation, to the fullest extent permitted by any applicable portion of this Article that shall not
have been invalidated and to the fuilest extent permitted by applicable law.

14.  Definitions. Terms useqd herein and defined in Section 145¢h) and Section
145(i) of the Generat Corporation Law of Delaware shall have the respective meanings assigned
to such terms in such Section 145(h) and Section 145().

15. Subsequent Legislation. If the General Corporation Law of Delaware is
amended after adoption of this Article to expand further the indemnification permitted to
Indemaitees, then the Corporation shall indemnify such persons to the fullest extent permitted by
the General Corporation Law of Delaware, as so amended.
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IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has
beea signed by the President & COO of the Corporation this o3 day of June, 1999,
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